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As Sidney Verba and colleagues have noted, “casting a ballot s, by far, the most
common act of citizenship in any democracy.” Although universal suffrage re-
presents the democratic ideal, many nations have historically withheld the
franchise from women and racial and ethnic minority groups. Even with
the gradual incorporation of these groups, however, restrictions on prisoners
have persisted. This chapter considers some of the sources of national variation
in prisoner disenfranchisement policies. We ask a simple, macro-level ques-
tion: To what extent are felon voting practices associated with national charac-
teristics such as economic development, democratization, ethnic conflict, and
punitiveness? We consider the relationship between each of these characteris-
tics and prisoner disenfranchisement for a broad group of 105 nations, as well
as a smailer subsample of 39 European nations. Consistent with expectations,
we find prisoner disenfranchisement to be concentrated in less democratized
nations with high incarceration rates and low levels of economic develop-
ment. We consider the implications of these findings for democratic theories
of citizenship and criminological theories of prisoner reintegration.

Extant research suggests dramatic variation in the extent to which nations
disenfranchise prisoners.? International voting rights for prisoners essentially
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fall along a continuum.? Some nations, such as Canada, Denmark, and South
Africa, allow inmates to vote while in prison. Other countries, such as Egypt
and the United Kingdom, ban all prisoners from voting. In between those
extremes are countries that allow prisoners 1o vole under certain conditions,
such as Australia, Belgium, and Japan. A recent survey of national practices
by Brandon Rottinghaus and Gina Baldwin and Laleh Ispahani’s detailed
examination of European nations have dramatically expanded knowledge of
prisoner disenfranchisement. This chapter will consolidate and elaborate this
work, while presenting a simple description and analysis of the determinanis
of national variation.

DATA AND METHODOLOGY

Measures

We build on earlier efforts to categorize national prisoner disenfranchisement
policies, supplementing these secondary sources with an independent eval-
uation of selected mations. For the buik of our analysis, we will consider a
Jdichotorous measure indicating whether a nation had a general policy of
prisoner disenfranchisement. Countries are coded as “o” if they do not dis-
enfranchise any prisoners or if they restrict voting only for those convicted of
more serious offenses {including all sentences greater than five years) or nar-
rowly defined offenses, such as treason or cleclion crimes. Nations are coded
as <y if their disenfranchisement law extends to all felony convictions for pris-
oners serving sentences of five years or less. For example, we code Benin as ™"
because that country disenfranchises those sentenced to at least three months
in prison.* Although a dichotomous categorization scheme may mask some of
the differences within these broad categories, it has the great advantage of facil-
itating a simple but meaningful comparison between nations that generally
bar prisoners from voting and nations that do not impose such restrictions.
Our categorization of nations is shown in Table 2.1, Based on our criteria and
reading of the secondary literature, 40 nations generally permitted prisoners
to vote {(identificd in Table 2.14), whereas 05 nalions maintained a general
prisoner disenfranchisement law (identified in Fable 2.1B). A cursory look at

Prisoner Disenfianchisement Policy: A Threat to Democracy? 5 Journal of Analyses of Social
Issues and Public Policy (2005).

3 ML K. Dham, Prisoner Disenfranchisenent Policy: A Threat to Democracy? s journal of Analyses
of Social Issucs and Public Policy (z005).

4+ See Andre Blais, Louis Massicolle, and Antoine Yoshinaka, Deciding Whe Has the Right to
Vote: A Comparative Analysis of Election Laws, 20 Electoral Studies 1 {2001}
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TABLE 2.A. Nations without a general prisoner

disenfranchisement provision (N = 40)

Albania
Austria
Bangladesh
Bosnia
Canada
China
Croatia
Czech Republic
Denmark
Finland
Germany
Greece
[eeland
Iran

Ireland

Israel

Haly

Japan

Laos
Lesotho
Lithuania
Luxembourg
Macedonia
Montenegro
Netherlands
New Zealand
Norway
Pakistan

Portugal
Paland
Puerto Rico
Romania
Sao Tome
Serbia
Slovenia
South Africa
Spain
Sweden
Switzerland

Turkey

TABLE 2.18. Nations with a general prisoner

disenfranchisement provision (N = 65)

Angola
Argentina
Armenia
Australia
Azerbaijan
Bahamas
Barbados
Belarus
Belgiom
Belize
Benin
Botswana
Brazil
Bulgaria
Cameroon
Cape Verde
Chile
Comoros
= Cyprus
Egypt
Equator FEcuador
Equatorial Guinea

Estonia
France
Georgia
Guatemala
Faiti
Honduras
Hungary
India
Jamaica
Kazakhstan
Kenya
Kosavo
Kyrgyzstan
Latvia
Madagascar
Malaysia
Mali

Malta
Micronesia
Moldova
Mongolia
Mozambique

Nigeria

Panama

Papua New Guinea
Peru

Philippines
Ruzssia

Samon

Senegal

Sierra Leone
Slovakia

St. Lucia

St. Vincent
Trinidad and Tobago
Uganda

Ukraine

United States
United Kingdom
Uruguay
Venezuela
Vietnam
Zimbabwe




62 Christopher Uggen, Mischelle Van Brakle, and Heather McLaughlin

- disenfranchisement fzggggé enfranchisement ] data unavailable

Figure z.1. Jnternational prisoncr enfranchisement and disenlranchisement.

the table suggests that Furopean nations are most likely to permit prisoners
1o vole, whereas disenfranchisement provisions remain quite common in the
Americas.

These geographic and regional patterns are revealed in sharper relief in
Figure 2.3 Nations that enfranchise prisoners are shown in grey in this map,
with disenfranchising nations shown in black. The unshaded areas represent
nations in which we were unable to make a clear determination as to disen-
franchisement status and/or nations in which information on key independent
variables is unavailable. Qur data are most complete for European nations,
thanks in large part to our reliance on Laleh Ispahani’s careful 2006 survey
of disenfranchisement practices in Europe. African nations, in contrast, are
pootly represented in our analysis.

Because our data represent neither a full census of all nations nor a random
draw of nations from throughout the world, we must exercise caution in
making global gencralizations. Nevertheless, we have sufficient information
from more than 100 nations to proceed with an cmpirical analysis of the
overall correlates of prisoner disenfranchisement. We then partition the sample
to check the robustness of the broad patterns we observe. Because Europe
is overrepresented in our data, we conduct a subanalysis of European and




Punishment and Social Exelusion 63

non-European nations. Based in part on Laleh Ispahani’s tripartite scheme
(see Chapter 1 in this volume), we consider the relationship between cach of
our independent variables and whether nations disenfranchise none, some,
or all of their prisoners. Here, countries are coded as “some” if they place
some restrictions on prisoner voting but do not automatically disenfranchise
prisoriers without regard to sentence length or type of crime.

"T'o learn more about the factors that explain the presence of a prisoner dis-
enfranchisement provision, we consider a vatiety of national characteristics in
our analysis. First, we use a logged measure of total population in millions for
the year 2000 to indicate population size. We do not offer a specific hypothesis
about the relationship between population and disenfranchisement. Instead,
our exploratory analysis is designed to reveal whether more populous nations
or less populous nations are more tikely to permit prisonets to vote. Next,
we consider the relationship between economic development and disenfran-
chisement, assessing the former using the per capita gross domestic product
(GDP) for each country in thousands of U.S. dollars for the year 2000, We
expect a positive relationship between economic development and universal
suffrage, such that relatively more prosperous nations will be less likely to
disenfranchise prisoners and other groups.

To explore political determinants, we employ a basic measure of political
democratization, derived from Tatu Vanhanen’s (2003) global democratiza-
tion rescarch.5 This democratization index is caleulated by fitst multiplying
indicators of political competition and pelitical participation in the year 2000
and then dividing the product by 100.% Based on the 2007 analysis by Rotting-
haus and Baldwin, we expect that nations scoring higher on the democratiza-
tion index will be less likely to disenfranchise prisoners. We also consider a sim-
ple dichotomized measure of political discrimination derived from Minorifies

* Tatu Vanhanen, DEMOCRATIZATION: A COMPARATIVE ANALYSIS GF 170 COUN-
TRIES {Routledge, 2003).

6 The democratization index is based on the degree of political compelitiveness and political
participation in each nation in 2000. The competition variable is the percentage of voles
gained by the smaller parties in parliamentary andfor presidential elections. The variable is
caleutated by subtracting from 100 the percentage of votes won by the largest party (the party
that wins most votes) in parliamentary clections or by the party of the suceessful candidate in
presidential elections. Political participation is based on election turnout ~ the percentage of the
total popudations that voted - as well as the number of referendums. Each national referendum
raises the value of the pasticipation variabie by five percentage points for Lhe referendum year.
Hach state referendum raises the value of the patticipation variable by one percentage point for

- the refezendum year. Both the participation and Ihe competitiveness variables have an upper
limit of 70 percent. The index of democratization is formed by multiplying the competition
and the participation vasiables and then dividing the outeome by 100,
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at Risk data for 2000.7 Nations are coded as discriminating if they maintained
policies of social exclusion or overt repression to restrict a group’s political par-
ticipation. Nations characterized by greater political discrimination should be
more likely to disenfranchise prisoners. To assess predictions from group threat
theories and analyses based on the U.S. case, we also examine a measure of
ethnic fractionalization taken from Alberto Alesina and colleagues® Fraction-
alization is a statistical measure of the tikelihood that two randomly selected
people from the same nation will belong to different ethnic groups. We expect
that nations characterized by greater heterogeneity and fractionalization will
be more likely to disenfranchise prisoners.

Finally, because disenfranchisernent is a punitive sanction, we anticipate
that nations with more punitive criminal justice policies will be more likely to
disenfranchise prisoners. We assess the effect of punitiveness in two ways: We
consider the incarceration rate per 1,000 citizens and include a dichotomous
variable indicating whether the nation maintained capital punishment. Bach
of our independent variables is measured in the year 2000, which generally
follows the establishment of prisoner disenfranchisement for most nations.
Therefore, we do not attempt to account for the origins of disenfranchisement
in this analysis. Instead, our concemn is the relationship between national
characteristics and contemnporary disenfranchisement policy. Which factoss
distinguish those nations that maintain policies of prisoner disenfranchise-
ment?

Analytic Approach

Fisst, we present descriptive statistics for all variables. We then compare levels
of our independent variables for nations with and without a general disenfran-
chisement provision. Next, we estimate simple logistic regression models to
show the relationship between national characteristics and a binary measure
of contemporary prisoner disenfranchisement. We then build a basic multi-
variate logistic regression model, considering the effects of the national char-
scteristics that exhibit a significant bivariate association. This analysis helps
identify the most robust predictors of prisoner discnfranchisement. Finally,

7 See Minorities at Risk Project, Center for [uternational Development and Conflict Manage-
ment (College Park, MD, 2005). Retrieved from |1tlp:1’1’w'.>vw.cidc1numd.edl,u’mar/ on 7l4fac08.

& On the application of group threat theories to U.S, felon disenfranchisement, see Angela
Behrens, Christopher Uggen, and Jeff Manza, Ballot Manipulation and the Menace of Negro
Demination”: Racial Threat and Felon Disenfranchisement in the United States, 1850-2002.
169 American Journal of Sociology 559 (2003). The ethnic fractionalization measure is taken
from: Albesto Alesina, Arnaud Devleeschauwwer, William Easterly, Sergio Kurlat, and Romain
Wagziarg, Fractionalization, 8 Journal of Economic Growth 155 (2003).
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TABLE 2.2. Descriptive statistics for nations included in sample (N = 105)

Mean 5D Range

Size

Logged population in millions {2c00) 2.000 £.940 {215, 7.16]
Economic Development

GDP per capita (2000) 10,533 10.286 [53, 45.78]
Political Development

Democratization index (2000) 20.20g 12.425 {.00, 45.60]

Political discrimination (z000) 552 [o,1]
Race and Ethnicity

Ethnic fractionalization {2003) 388 247 lo, 93]
Punitiveness

Incarceration rate per 1,000 {2000} 1.631 1.328 (29, 7.15]

Death penalty (2000) 510 [o,1]

Note: Standard deviations {SD) are 1¢ported for continuous veriables, GDP. gross dormestic
product.

we compare national characteristics for our European sample for nations that
disenfranchise all, some, or none of their prisoners.

RESULTS

Table 2.2 shows descriptive statistics for cach of the national characteristics
considered in our analysis, revealing tremendous variation in our overall sam-
ple. For example, the natural logarithm of population {in millions) ranges
from a low of —z.15 (for St. Vincent, with an overall poputation of 116,000 in
2000) to a high of 7.16 (for China, with 1.28 billion). Mcan GDP in thousands
is 20.§33, or $10,533 in U.S. dollars, with a range from .53 {Sierra Leone) to
4578 (Luxembourg). Scores on the democratization index also range signifi-
cantly, with six countries scoring o (Sierra Leone, Cormnoros, Angola, Pakistan,
Vietnam, and China) and four nations scoring more than 4o (Switzerland,
Belgium, Denmark, and Italy).

In our sample, 55 percent of countries exhibit political diserimination in
. the form of social exclusion or overt repression of disadvantaged groups.9 The
-mean ethnic fractionalization score is -39, ranging from o in Comoros to .g3
-in Uganda. Lastly, measures of punitiveness also vary substantially. The mean
nearceration rate per 1,000 citizens is 1.631 (with the lowest rate found in India
nd the highest rate found in the United States), and approximately half of all
ations in the sample maintained the death penalty in zooo.

? Political discrimination itformation for the year 2000 is only available for 67 nations, so the
overalt sample size is smaller in models that include this characteristic.
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We next present a similar analysis using a bivariate togistic regression ap-
proach. Table 2.4 shows the estimated coeflicients, standard errors, and odds
ratios for cach national characteristic in a logistic regression model with pris-
oner disenfranchisement as the dependent variable. This information is help-
ful in contrasting the bivariate and multivariate logistic regression model to
follow. In Model 2, countrics with a higher GDP are less likely to disen-
franchise prisoners (B = =003, f < .0o1). As shown in Model 3, more
democratic nations are less likely to disenfranchise prisoners (8 = — o6z,
p < .0o1). Each unit increase on the democratization index corresponds to
a six percent decrease in the likelihood that a cottntry will disenfranchise its
prisoners. Moreover, countries with higher levels of ethnic fractionalization
are also more likely to disenfranchise (B =2239, p < -05}. Models 6 and 7
represent our measures of punitiveness. Gountries with capital punishment
are more than three times as likcly as countries without capital punishment to
disenfranchise prisoners (f = 1179, f < .05), and nations with higher incar-
ceration rates are also significantly more likely to disenfranchise prisoners
B =497, p < .0g).

Assessing the effect of our independent variables simultaneously aliows us
to determine which factors have the greatest impact on disenfranchisement,
while statistically controlling for the influence of ather national characteristics.
Table 2.5 shows results from a multivariate logistic regression predicting a
general disenfranchisement provision for prisoners. Because many national
characterislics are closely correlated with one another, it is difficult to
disentangle their independent effects. Due 1o the strong correlation between
GDP and democratization (r=_735}, for example, we first exclude GDP from
our analysis in Model 1 and then include each of the independent variabies
in Model 2.

In Model 1 of Table 2.5, democratization and incarceration remain closely
linked to prisoner disenfranchisement policies, net population size, political
discrimination, ethnic fractionalization, and the death penalty. Less demo-
cratic nations (B = —.038, p < 05) and nations with higher incarceration
rates (3 = 489, p < .10) are more tikely to disenfranchise. In Model 2, the
effects of incarceration and other independent variables are generally quite
robust. The inclusion of per capita GDP in Model 2, however, dramatically
reduces the estimated effect of democratization. GDP has a large negative
effect on disenfranchisement (B = —.112, p < .05), with each thousand dollar
terease in GDP resulting in an 1 percent decrease in the likelihood that a
nation will disenfranchise its prisoners. Although the democratization cffect
iminishes in models that also include economic development, these results
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TABLE 2.3. Group means and t tests: Disenfranichising versus
nondisenfranchising nations

None disenfranchised All disenfranchised
(N = 40) (N = 6g)
Mean Sb Mean SD
Size
Logged population 2.301 1.784 1.923 2.026
Fconomic Development
GIDP per capita™* 10.074 11.672 7107 7.590
Political Development
Democratization index™** 25.677 12.735 16.973 1L0GgO
Political discrimination .Gog 523
Race and Ethnicity
Ethnic fractionalization*” .309 224 435 249
Punitiveness
Incarceration rate™” 1.216 794 1.688 1.521
Death penalty™ 324 bog

Note: Standard deviations {SD) are repmited for continuous variables. GDP: gross domestic
product.
< a5, < 001

Our next step is to compare levels of these characteristics for nations with
and without a general prisoner disenfranchisement law. As shown in Table 2.3,
statistically significant differences emerge for several important national char-
acteristics. Although population size is nota significant predictor, less affluent
nations are indeed significantly more likely to disenfranchise prisoners. The
mean per capita GDP in thousands for countries with gencral prisoner disen-
franchisement is approximately 7.1, compared with a mean of 16.1 for countries
that permit prisoners to vote (f = 22.2, p < oo1). Also consistent with expec-
tations, disenfranchising nations are less democratic and are characterized by
greater ethnic fractionalization. "The mean score on the democratization index
for disenfranchising countries is approximately 17, and the mean cthnic frac-
tionalization score is .44, compared with 26 and .31, respectively, for countries
that did not disenfranchise prisoners. Finally, both measures of punitiveness
are also significantly associated with prisoner disenfranchisement. Approxi-
mately 61 percent of disenfranchising countries maintained the death penalty,
compared with only 32 percent of those nations that allowed prisoners to vote.
Moreover, disenfranchising countries also had a greater incarceration rate
(approximately 1.9 per 1,000 citizens compared with a rate of 1.2 in countries
that allowed prisoners to vote).
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TABLE 2.5. Multivariate logistic regression estimates predicting prisoner

disenfranchisement
Model 1 Model 2
B SE Odds B SE Odds
Size
Logged population —.277" 164 7 —afy 175 848
Eeonomic Development
GDP per capita —.12** o044 .84
Political Development
Democratization index ~.058"* 025 Q44 000 035 1000
Political discrimination ~ —.251 b39 778 -6 Ggg 585
Race and Ethnicity
Lthnic fractionalization Bo8 1182 2456 1032 1275 2806
Punitiveness
[ncarceration rate 48¢* 252 163 499%F 245 1.047
Death penalty 482 582 1619 213 635 1237
Constant 1.479 1,202 1149 1215
—2 Log Likelihood 99.597"** gLEL4™**
N 90 96

Note: For nations that are missing political discriminalion data, we impute the mean values and
include an additional regressor indicating the presence of missing data. Regardiess of the model
specification, however, cur measure of political discrimination was not a significant predictor of
disenfranchisement in the bivariale or multivariale analysis. GIDP: gross domestic product.
*h<ac, M < 05, Mh < oo

should not be read as suggesting that political democratization is unimportant
in explaining prisoner disenfranchisement. Rather, the models shown in
Table 2.5 suggest only that this quantitative analysis canmot clearly distinguish
between the effects of economic and political development. In our view, both
national characteristics likely promote policies of prisoner enfranchisement.
Although the foregoing analysis is instractive, it is difficult to draw firm
conclusions based on a broad-brush overview of nations that vary so greatly
in size, history, and culture. Therefore, to further specify the relationship
between disenfranchisement and national characteristics, we conduct a more
focused comparison of European nations that disenfranchise 1one, some, or
all of their prisoners, By locking solely at Furopean nations, we are better
able to compare countries that are similar geographically and may impact one
another through the diffusion of laws and policics established by the Furopean
Union. Working from the sample provided by Ispahani (sec Chapter 1 in
s volume), we compare categories of disenfranchisement in relation to the
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national characteristics considered earlier.”® As shown in Table 2.6, noteworthy
differences emerge for GDP, democratization, and incarceration rate.

On average, European nations that disenfranchise all prisoners have the
lowest GDP, are the least democratized, and have the highest incarceration
rate. Mean GDP, measured pex 1,000 citizens, ranges from approximately 10.2,
for nations that disenfranchise ali of their prisoners, o 21.4, for nations with
more nuanced disenfranchisement laws. Similarly, democratization scores arc
akso lowest for countries disenfranchising all prisoners (30.2) and highest for
nations that disenfranchise some (33.6). Finally, nations with the most restric-
tive disenfranchisement policies have a far higher incarceration rate (3.3} than
those that disenfranchise some (1.1) or none (1.0) of their prisoners (p < .001).

In short, the smaller European subanalysis generally confirms and strength-
ens our confidence in the global results reporied earlier. Iiven where the small
sample limited our ability to detect statistically significant differences across
nations - as is the case for ethnic fractionalization and the death penalty —
the effects are similar in direction and magnitude to those described earlier.
Once again, the nations that are most likely to enfranchise prisoners are those
characterized by greater political and economic development, less ethnic het-
crogeneity, and less punitive criminal justice regimes.

DISCUSSION AND SELECTED CASE STUDIES

Importantly, the simple presence of democratic governance does not guar-
antee that prisoners will be granted voting rights. Morcover, the foregoing

1© Our classification differs slightly from thal of Ispahani. Whereas [spahani classifics Auslria,
Germany, and the Netherlands as allowing all prisoners to vote, we code them as disenfran-
chising some prisoners. As Ispahani notes, in Austria, although prisoners may vote while incar-
cerated, conrts may revoke the right to vote for six menths following release for “those convicted
of crimes of intent and sentenced to over one year in prison.” See QOUT OF §TEP WITH THE
WORLD (fn 1), Both Genman and Duleh Yaws permit disenfranchisement for certain offenses.
See Brandon Rottinghaus, [ncarceration and Enfranchisenent: Tnternational Practices, Impact
and Recommendations for Reform, [nternational Foundation for Elections Systems (2003},
available at hﬂ[):J'J'w\vw.p;isozmolicy.org.’scans/08m18_03QManatl_Brandon,_[{ottinghaus.pdf.
Unlike Ispahani, we alse code Kosovo, Slovakia, and Spain as disenfranchising “soe” rather
than “ali” prisoners. Kosovo distinguishes between prisoners and Felons, disenfranchising only
thase convicted of a felony offense; Slovakia allows voting in presidential elections only; and
Spain diserfranchiscs for certain offenses only.

Our subanalysis of non-Furopean nations reveals similar patterns {analysis not shown, available
from authors). As is the casc i Burope, disenfranchising nations appear to be less populous,
with Yower per capita GDPs, lower demacratization indices, greater ctimic {ractionalization,
and more pusitive criminal justice poticies than nendisenfranchising nations. Due © the
small sample size in the non-European subanalysis, however, only the effects of population
size and GDP per capita are slatistically significant {at fr < o%).
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analysis suggests that economic development, as well as political development,
is closely linked to the enfranchiserment of prisoners. Independent of democ-
[atization, we also find evidence that more punitive nations are Iore likely to
disenfranchise prisoners. Democratic nations such as the United States lead
the world in both the number of disenfranchised persons and incarceration
cates.”* Although our quantitative analysis can only suggest the reasons for this
pattern of association, it seems likely that more punitive nations devalue and
stigmatize those convicted of crimes and are hence more likely to deprive
them of citizenship rights.

Although the preceding analysis offers a reasonably clear picture of current
‘nternational disenfranchisement practices, it can only provide a snapshot
of the contemporary period. Rich historica} and legal analyses are needed
to trace the socia} and political movemnents responsible for changes within
nations. Further quantitative research, perhaps using event history analytic
techniques, could also yield important knowledge about the global evoiution
of international practices. These questions are timely, given recent legislative
and judicial attention to prisoner disenfranchisement in many nations. To fur-
ther illustrate the role of political development and punitiveness in changing
prisoner disenfranchisernent laws, we Driefly note three national case stud-
ies. These cases itlustrate how the basic national charactesistics considered
in our quantitative analysis — economic development, political democratiza-
tion, heterogeneity, and punitiveness — are invoked in contemporary efforts
to implement, maintain, and overturn prisoner disenfranchisernent. Courts
appeay to be willing to challenge punitive [ationales for disenfranchisement,
particularly with respect to blanket provisions that make no distinction among
the different types of crimes and sentence lengths.

First, the Supreme Gourt of Canada recently overtumed legislation that
disenfranchised felons i Sauvé v. Canada. 1n 1993, Pasliament enacted
Jegistation under the Canada Elections Act that denied voting rights for
nmates serving sentences of fwo OF MOTE YEATS: The legislation was codified in

1 Joff Manza and Chnistopher Uggen, LOCKED GUT: FELON DISENFRANCIHSEMENT
AND AMERICAN DEMOCRACY {Oxford University Press, z000).

13 Sauvé v. Canada, {Chief Electoral Officer), 3 S.C.R. 519, 2002 §.C.C. 68 (zo02). For fusther
discussion of this case, please sce Christopher . Manfredi, Chapler 10, this volume; see also
Jason G. Morgan-Foster, Transnational Judicial Discourse and Felon Disenfranchisement: Re-
excinining Richardsou v. Ramirez. 13 Tulsa Journat of Comparative and International Law 279

(200%)-

4 A previous law passed in 1585 denied prisoners the right o vote regardless of the tength of
seatence. Sec Canada Flections Act, RS.C. 1985, ¢ B2, 5. sife) frep. & sub. 1993, €19 5
23(2)}, 512 fad. Idem, s. 24]. That law was overturned as a result of Sauvé v. Canada (Attorney
General), 2 $.C.R. 438 (1993). In respomse to the ruling in that case, the Canadian Parliament

enacled legislation denying prisoners serving scnicnees of two or mose years the right to vote.




Punishment and Social Exclusion 73

Section si(e) of the Canada Elections Act. In addition to arguing that dis-
enfranchisement would promote civic responsibility and respect for law, the
government articulated the punitive rationale that disenfranchisement further
punished criminal offenders. The government maintained that disenfranchis-
ing felons was a legitimate sanction, regardless of the type of crime or situation
of the offender.

The Court cited the nation’s democratization in dismissing the govern-
ment’s claim that disenfranchisement served an educative purpose, stating
that it was contrary to Canada’s movement toward uaniversal suffrage. The
Court also viewed blanket discrimination as being arbitrary and not fulfilling
any of the traditional goals of incarceration, such as deterrence, retribution,
ot rehabilitation. Consequently, the Court decided 54 that disenfranchising
all prisoners serving a séntence of two or more years was unconstitutional.

Second, the Constitutional Court of South Africa addressed the role of
economic considerations in examining the constitutionality of prisoner dis-
enfranchisement. In that case, the South African legislature enacted the
Electoral Laws Amendment Act,”> which disenfranchised all prisoners who
were imprisoned under sentences that did not have the option of a fine. The
Act further disenfranchised prisoners who had been released on election day
by preventing them from registering to vote once in prison.’® This legislation
was challenged in the case of Minister of Home Affairs v. National Institute for
Crime Prevention and the Re-Integration of Offenders (NICRO).7

The South African govermment justified disenfranchisement on both eco-
nomic and punitive grounds. The first purpose was to maintain the “integrity
of the voting process,” which the government argued would be compromised
by making arrangements such as mobile voting stations for special popula-
tions such as prisoners.”® The second purpose of the legisiation was to reduce
the costs of the voting process. The government argued that accornmodating
special voting populations placed a financial burden on the state and that
prisoners were the most justifiable class to disenfranchise. The final purpose
of the legislation was to send a message to the larger population that the
government was not soft on crime. The Court rejected all three arguments
advanced by the government and held that the legislation disenfranchising all

1% Act 34 of 2003, section 24{B){z).

% Act 34 of 2003, section 8{2)(F).

7 Case CCT o3fog (March 3, 2004). For further discussion of this case, please sec Lukas Munt-
ingh and Julia Sloth-Nielsen, Chapter 8, this velume.

B Sason G, Morgan-Foster, Transnational Judicial Discourse and Felon Disenfranchisement: Re-
examining Richardson v. Ramirez. 13 Tulsa journal of Comparative and International Law 279

{zo05).
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prisoners who were serving sentences that did not have the option of a fine
was unconstitutional.

Finally, the ECHR examined the constitutionality of a British law that dis-
enfranchised all prisoners for their entire period of imprisonment, regardless
of the crime they committed.’ The main issue in the case was whether the
Jaw violated Article 3 of Protocol No. 1 to the Convention for the Protection of
Human Rights and Fundamental Freedoms of the Council of Furope.* This
issue was decided in the case of Hirst v. United Kingdom (No. 2).* The British
government advanced two purposes for their prisoner disenfranchisement law.
The first purpose was to prevent crime and to punish offenders. The second
purpose was to increase civic responsibility and to promote respect for law
by preventing those who fave broken them from having the right to mftu-
ence those taws during the period of their sentence. Although the Court was
not convinced by the government's arguments, it made its decision on other
grounds, striking down the law because of its disproportionality. In other words,
the Court held that blanket disenfranchisement of all prisoners regardless of
fhe crime or sentence length was incapable of withstanding 2 proportionality
test.

CONCLUSIONS

Our concen in this chapter has been with cataloguing prisoner disenfran-
chisement policies around the world and identifying the national characteris-
tics most closely Yinked to such policies. We find clear evidence lnking pris-
oner disenfranchisement to low political and economic development, high
cthnic heterogeneity, and punitive eriminal justice policies. An important
question left out of this analysis concerns the meaning of these provisions
for prisoners and the safety of their communities. There is some evidence
that enfranchising prisoners may help them to reintegrate into the commu-
nity of law-abiding citizens. John Braithwaite’s work provides one framework
for understanding how allowing prisoners to vote may strengthen their bonds
to conventional institutions.™ Braithwaite’s central thesis is that stigmatizing
punishments exacerbate criminal activity, whereas “reintegrative” sanctions

1 Representation of the People Act of 1983, sec. 3.1 For further discussion of this case, pieasc sce
Nora Demieitner, Chapter 3, this volume.

» Optianal Protocol No. 1to the Burepean Convention for the Protection of Husman Rights and
Fundamental Freedoms, Nov. 4, 1950, Ail. 2,213 UNT.S. 262.:

# Byropean Ct. Hum. Rs. {Mar. 30, 2004)-

2 [ghn Braithwaite, CRIME, SHAME AND REINTEGRATION {Cambridge University Uress,
1989).
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serve to punish wrongdoing without severing or disrupting social ties. Enfran-
chisement provides a constructive imeans for prisoners to participate as citizens,
increasing democracy and justice without compromising public safety.

Recent empirical work provides tentative evidence linking political partici-
pation to the “civic reintegration” of formerly incarcerated persons. For exam-
ple, a Minnesota study found that voters in the 1996 elections were significantly
less likely than nonvoters to be rearrested from 1997 1o 2000; approximately
16 percent of nonvoters were rearrested compared with only 5 percent of
voters.* Such results raise an intriguing question for future macro-level con.
parative research. Are recidivism rales lower in nations that permit prisoners
to vote? This chapter and this volume build on an emerging comparative liter-
ature on the causes of national prisoner disenfranchisernent policies. Perhaps
the next wave of studies will trace the effects of disenfranchisement on politics,
on civic participation more generally, and on public safety.

* Christopher Uggen and Jeff Manza, Voting and Subsequent Crime and Arrest: Evidence from
a Community Sample. 36 Columbia Hizman Rights Law Review 193 (2004).




